#D-300 1/10/80
Memorandum 80-5
Subject: Study D-300 - Enforcement of Judgments {Interrogatories and
Examinations)

Attached 1s a staff redraft of the provisions of the proposed
enforcement of judgments recommendation relating to orders of examina-
tion and interrogatories to the judgment debtor after judgment. Except
for the definitional section (Section 680.165), these provisions will go
in Articles 1 (interrogatories) and 2 (examination proceedings) of
Chapter 6 (miscellaneous creditors' remedies). The sections have been
renumbered since the draft of March 1979. The principal changes from

the March 1979 draft are as follows:

§ 680.165, Registered process server

This section is new and is to simplify drafting where the term is

used in the statute.

§ 708.020. Written interrogatorieg to judgment debtor

Language is added to make clear that the interrogatories are for
the purpose of "requesting information designed to aid in the enforce-

ment of the judgment," a kind of relevancy test comparable to the civil
discovery provisionms.

The 120-day limitation is revised to apply when the interrogatories
have been answered by the judgment debtor within the preceding 120 days,
and not when the interrogatories have merely been served within that

period. (This section was Section 705.110 in the March 1979 draft.)

§ 708.110. Examination of judgment debtor

The language requiring the judgment debtor to appear and "answer
concerning the judgment debtor's property" has been revised to require
the judgment debtor to "furnish information designed to aid in enforce-
ment of the judgment." As the Comment to this section notes, this might
include, for example, information concerning future employment prospects
of the judgment debtor.

The language permitting examination if the judgment debtor (1) has
not been examined within the preceding 120 days or {(2) if the judgment
debtor has nonexempt property which the judgment debtor "refuses to

apply toward the satisfaction of the judgment" is revised to permit an
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ex parte order of examination if the judgment debtor has not been ex-
amined within the preceding 120 days, and to permit the court to order a
more frequent examination if the judgment creditor shows by affidavit or
otherwise good cause for the examination.

The requirement in the March 1979 draft that the order be served on
the judgment debtor not less than 10 days prior to the examination is
shortened to three days, consistent with existing practice. See E,
Jackson, California Debt Collection Practice § 18.10, at 424 (Cal. Cont,
Ed. Bar 1968).

The notice to the judgment debtor to be contained In the order is
made somewhat more detailed and explicit, and the judgment debtor is to
be advised of the possibility of the imposition of attorneys' fees for
nonappearance. See discussion under Section 708.170 infra. (Section
708.110 was Section 705.120 in the March 1979 draft.)

§ 708.120. Examination of third person

New provisions are added in subdivision (d) to require the judgment
debtor to make at the examination hearing any claim that the property in
the hands of the third person or the debt owed by the third person is
exempt if the property or debt is described in the order and the judg-
ment debtor receives at least 10 days' notice of the examination pro-
ceeding. If the judgment debtor fails to make the exemption claim at
the examination proceeding, the claim is deemed waived. Although exist-
ing law does not contain such a provision, that is the practical effect
when the court makes a turnover order.

The provisions in the March 1979 draft (Section 705,130) imposing a
lien on the property or debt if the property or debt is "ordered to be
applied to the satisfaction of the judgment™ is revised to make the lien
contingent on the judgment creditor's describing the property or debt in
the affidavit or application for an order. The lien is not made contin-
gent on the court making a turnover order, so that if ownership of the
property or the existence of the debt is in dispute and an independent
creditor's suit is required, the lien will nonetheless attach and pro-
tect the judgment creditor pending commencement of the creditor's suit.
A maximum duration of one year is prescribed for the lien, which will

give the judgment creditor ample time to commence suit.
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§ 708.130. Witnesses; privilege of spouse of judgment debtor

Under existing law, the marital privilege under Sections 970 and
971 of the Evidence Code for a spouse not to testify against his or her
spouse in any proceeding, and not to be called as a witness by an ad-
verse party when the spouse is a party to a proceeding, is expressly
applied in proceedings to examine a debtor of the judgment debtor. Code
Civ. Proc. § 717. Thus a spouse of the judgment debtor could presumably
refuse to be examined as a debtor of the judgment debtor and collude
with the judgment debtor-spouse to conceal assets. Section 705.150 of
the March 1979 draft continued this provision and expanded it to apply
to situations where the spouse is called as a witness in an examination
of the judgment debtor.

The marital privilege has received criticism from courts and
commentators as obstructing the ascertaimment of truth. See, e.g., 1
Cal. L. Revision Comm'n Reports at F-15 (1957). Exceptions to the
privilege are set forth in Evidence Code Section 972. The privilege
does not apply, for example, in a proceeding brought by one spouse
against the other, in a proceeding to commit a spouse or to determine
the spouse's competence, or in a criminal proceeding involving certain
family crimes. Because of the possibility of collusion to conceal
assets in proceedings to enforce a judgment, the staff recommends that
the marital privilege not apply in examination proceedings. (This
recommendation does not affect the privilege for confidentaial marital

comminications set forth in Evidence Code Section 980.)

§ 708,140, Powers and qualifications of referee

The staff has added to this section a provision that only the
court, and not a referee, may make an award of attorneys' fees for the
fallure of a person to appear for an examination. {This section was
Section 705.200 in the March 1979 draft.)

§ 708.150. Appearance at examination by representatives of organiza-
tions

The staff has added to this section a provision permitting an order
of examination to require the appearance of a specific individual on
behalf of an organization, and a provision requiring the order to advise

the organization of its statutory duty to designate the individual to
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appear for it if the order does not so designate and if the organization
is being examined as a debtor of the judgment debtor. (This section was
Section 705.190 in the March 1979 draft.)

§ 708.170. Failure to appear for examination; penalty for unjustified
arrest

The provision for an award of reasonable attorneys' fees against a
judgment debtor who fails to appear in response to an order of examina-

tion is qualified to require that the nonappearance be "without good

cause," and that in such a case the court "shall" make the award. The
provision is also expanded to apply to a nonappearing debtor of a
judgment debtor. (This section was Section 705.180 in the March 1979
draft.)

§ 708.180., Determination of third person’s adverse claim

This section is new. Under existing law and under the March 1979
draft (Section 705.170), if a third person alleged to have property of
the judgment debtor or to owe a debt to the judgment debtor claims an
interest in the property or denies the debt, the court is precluded from
resolving the dispute and the judgment creditor must bring a creditors’
suit. As revised, this section permits the court to resolve the dispute
(1) if venue would be proper for a civil action, (2) if a civil action
concerning the matter is not in fact pending, and (3) the court does not
determine that the matter ought properly to be determined in an inde-
pendent civil action. This provision is comparable to provisions giving
the probate court the authority to resolve certain disputed property
claims in the course of estate administration (Prob. Code §§ 851.5-853)
and provisions giving the court in guardianship or conservatorship
proceedings similar authority (Prob. Code §§ 2520-2528, operative Janu-
ary 1, 1981).

§ 708.190. Intervention by third party

This section is new and authorizes the court to permit a third
party claiming an interest in the property or debt sought to be applied
toward satisfaction of the judgment to intervene and obtain a determina-

tion of rights.



§ 708.200. Protective order

This section is new and is comparable to the court's autherity to
make protective orders in civil discovery proceedings. See Code Civ.

Proc. §§ 2019(k){1), 2030(c).

§ 708.205, Order applving property to satisfaction of judgment

The staff has added to this section a provision that a court order
applying property toward the satisfaction of the judgment creates a lien
on the property. (This section was Section 705.120 in the March 1979

draft.)

Respectfully submitted,

Robert J. Murphy III
Staff Counsel



Miscellaneous Creditors' Remedies

Introduction

Levy under a writ of execution is not a complete remedy for en-
forcement of a money judgment. It may be ineffective where the judgment
debtor conceals or disposes of assets which are subject to execution or
where a third person refuses to cooperate with the levy. In additionm,
there are types of property which for historical or practical reasons
cannot be reached by execution. Other procedures have been developed to
deal with these special situations, first by the courts of equity, and
later by statute.

The Commission recommends that the various special procedures be
revised and expanded to provide a greater variety of remedies to the
judgment creditor consistent with fair treatment of the interests of the

judgment debtor.

Examination Proceedings

Examination proceedingsl73—-frequently called proceedings in aid of
execution or supplementary proceedings—-permit the judgment creditor to
exanine the judgment debtor or a third persom who has property of, or is
indebted to, the judgment debtor in order to discover property and apply
it toward the satisfaction of the judgment. Examination proceedings are
jnitiated by application for an order that the judgment debtor or third
person appear and answer concerning the judgment debtor's property.

A judgment debtor may be examined once every four monthsl?4 or

more frequently where a writ of execution has been issued and the judg-
ment creditor shows that there is property which the judgment debtor

"unjustly refuses™ to apply toward the satisfaction of the judgment.ld“l5
The four-month limitation should be retained since it is designed to

176

prevent harassment of the judgment debtor. However, the requirement

173. See Sections 714-723,
174. Section 714.
175, Section 715.

176. For the sake of precision, it is recommended that the four-month
period be changed to 120 days.
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that, in order to obtain a more frequent exzaminatiom, the judgment

creditor must obtain issuance of a writ of execution should be elimi-

176a

nated. The requirement that the judgment creditor show that the

judgment debtor's refusal to apply property has been "unjust" should be

replaced with a requirement that the judgment creditor show good cause

177

for a more frequent examinatiom. The proposed law adds an express

176a. Originally, California adopted the system provided in the Field
draft of a Code of Civil Procedure for New York under which issu-
ance of a writ and its return unsatisfied were required before the
judgment debtor could be examined, but only issuance was required
where the proceedings were aimed at the application of particular
property which the judgment debtor unjustly refused to apply. See
1851 Cal. Stats. ch. 5, §§ 238, 239; S. Riesenfeld, Creditors’
Remedies and Debtors' Protection 283-84 (2d ed. 1975). It was not
until 1957 that the four-month limitation was added to the Califor-
nia provision for judgment debtor examinations where no special
showing is made., See 1957 Cal. Stats. ch, 1194, § 1. An amendment
of Section 714 in 1955 eliminated the requirement that a writ be
issued and returned unsatisfied, and substituted therefor the
requirement that a writ be "issuable”--in effect, a test of whether
the judgment is currently enforceable. See 1955 Cal. Stats. ch.
1191, § 1. This amendment recognized that the former requirement
was an outgrowth of the time when the courts of equity and law were
separate and when equity would not act unless the legal remedies
had been exhausted, and that the return of a writ unsatisfied
creates no presumption that the legal remedy is inadequate since
the levying officer may not have been instructed to levy under the
writ. See S. Riesenfeld, supra at 283.

177. The requirement that the judgment debtor's refusal to apply prop-
erty under Section 715 be alleged to be unjust serves no apparent
purpose. If it means that the judgment debtor has nonexempt
property, as opposed to exempt property or property of third per-
sons which may properly not be applied to the judgment, then the
language is unneeded because the proposed law elsewhere makes clear
which property may be applied toward the satisfaction of a judg-
ment. If it is designed to make sure the judgment creditor first
attempts to reach property by levy under a writ of execution, it
should be eliminated, consistent with the 1955 amendment of Section
714 and the policy of the proposed law to expunge the exhaustion of
legal remedies doctrine and permit the judgment creditor to pursue
whichever remedy is thought to be most effective in given circum—
stances.



. . 1
provision, drawn from local court rule in a number of jurigdictions, 77a

that the judgment debtor shall be served with the order of examination
not less than three days prior to the date set for the examination.
Examinations of third persons are more circumscribed. The order to
appear may be issued only if a writ of execution has been issued or
returned and the judgment creditor must show that the third person has
property of the judgment debtor or is indebted in an amount exceeding
$50, The prerequisite of the issuance or return of a writ of ezecution

178 The judgment

should be eliminated as an outmoded historical relic.
creditor should be free to select the most appropriate means of reaching
the property held or contrclled by the third person. The 850 require—

179 ghould be increased to $250 to conpensate for

ment, dating from 1851,
the change in the value of the dollar. The proposed law would require
that notice of the examination of the third person be given the judgment
debtor since the judgment debtor is an interested party. If the judg-
ment creditor describes in the application for the order the property of
the judgment debtor in the hands of the third person or the debt owed to
the judgment debtor by the third person and the judgment debtor receives
at least 10 days' notice of the examination, the judgment debtor must
make any applicable exemption claim at the hearing or the exemption will
be deemed waived. HNotice of this requirement is to be included in the
order which is served on the judgment debtor.

As an added incentive to the person served with an order of exam-
ination to appear as directed in the order, the proposed law provides
for an award of reasonable attorneys' fees in favor of the judgment
creditor if the person served fails to appear for the examination and

the failure is without good cause. The order will contain a notice to

177a. See E. Jackson, California Debt Collection Practice § 18.10, at
424 (Cal. Cont. Ed. Bar 1968).

178. See note 176a supra.

179. 1851 Cal. Stats. ch. 5, § 24l.



the person served that, in addition to the contempt sanctiom for non-
appearance, attorneys' fees may be awarded.

Under existing law, if the third person being examined claims an
interest in the property or denies the debt, the court may not adjudi-
cate the dispute and may not order the property to be applied toward the
satisfaction of the judgment.180 The judgment creditor must resort
instead to a creditor's suit in which the interest of the third persen

181 The proposed law relaxes this restrictive rule so

may be determined.
that the court in which the examination proceeding is pending may adju-
dicate a dispute between the judgment debtor and the third person con-
cerning ownership of the property or the existence of the debt unless
any one of the following conditions exist: (1) if the court in which the
examination proceeding is pending would not be a proper court for the
trial of an independent civil action to resolve the dispute and the
third person objects to the dispute being resolved in the examination
proceeding; (2) if there is a civil action pending concerning the dis—
pute at the time the order of examination is served on the third personj
or {3) if the court in its discretion determines that the dispute should
be determined in an independent civil action.lBla The provision of
existing law which authorizes the court to forbid the third person from
transferring or otherwise disposing of the property pending resolution

182

of the dispute is limited to authorizing the court to forbld a trans-

fer to the judgment debtor.

180, See Section 719. The third person is entitled to & determination
of the respective interests in the property or debt in an inde-
pendent action, Takahashi v. Kunishima, 34 Cal. App.2d 367, 373,
93 P.2d 645, 648 (1939).

181. See Section 720 and the discussion under "Creditors' Suits" infra.

181a. The provision in the proposed law for summary adjudication in
examination proceedings of disputed ownership of property or a
disputed debt is comparable to provisions in the Probate Code for
determination of some kinds of claims in the course of estate

administration or in guardianship or conservatorship proceedings.
See Prob., Code §§ 851.5-853, 2520-2828.

182. See Section 720 and the discussion under "Creditors' Suits" infra.
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The proposed law codifies the case law concerning the lien created
by service of an order of examination.183 Service on the judgment
debtor creates a lien on the judgment debtor's personal property which
is subject to the enforcement of a money judgment. Service on a third
person creates a lien on the property in the third person's possession
in which the judgment debtor has an interest and on any debt owing to
the judgment debtor if the property or debt is described in the judgment
creditor's affidavit or application for the order. 184

The proposed law would make several other changes in the existing
examination procedure. The provision of existing law permitting the
arrest of the judgment debtor on ex parte application of the judgment
creditor where it appears that there is a danger that the judgment
debtor will abscond and providing for the imprisomment of the judgment
debtor unless an undertaking is given185 should be repealed since they
are in conflict with the policies supporting the repeal of the civil
arrest provisions.186 The provision of existing law which grants a
privilege to the spouse of the judgment debtor to refuse to be examined

187 is not continued, and the proposed

law expressly provides that the marital privilege187a is not applicable

as a debtor of the judgment debtor

in examination proceedings. This is to prevent the privilege from being

183. See Canfield v. Security-First Nat'l Bank, 13 Cal.2d 1, 28-30, 87
P.2d 830, 844 (1939); Nordstrom v, Corona City Water Co., 155 Cal.

206, 212«13, 100 P. 242, 245 {1909).
184, See the discussion under "Effect of Liens" supra.

185. Section 715.

186. See Recommendation and Study Relating to Civil Arrest, 11 Cal, L.
Revision Comm'n Reports 1 (1973),

187. Section 717.

187a. Evid. Code §% 970-971. The proposed law does not affect the
privilege which protects confidential marital communications. See
Evid. Code § 980,



used as a collusive device for the spouse to conceal assets of the
judgment debtor. Mileage fees for third persons attending examination
proceedings should be the same as for witnesses generally.188 The
proposed law would also stiffen sanctions for nonappearance at examina—
tion proceedings by permitting the judgment creditor to recover reason-
able attorneys' fees incurred in the proceeding where the judgment
debtor or a third person has been served with an order to appear at an
examination by a person authorized to serve the order189 but fails to
appear. The proposed law authorizes the court to permit a nonparty who
claims an interest in the property or debt sought by the judgment cred-
itor to intervene in the proceeding and to determine the person's rights
in the property or debt. The proposed law adds express authority for
the court to make such protective order as justice may require, compa-

191

rable to the court's authority in civil discovery proceedings. Exist=-
¥

ing law provides that a referee appointed to conduct examinations in a
county with a population of one milliom or more must have been licensed

191a

to practice law for five years. The proposed law would require only

that a referee be a member of the State Bar of California.

183, Section 717.1 provides mileage fees for third persons to be ex-
amined in the amount of $0.15 per mile one way. Govermment Code
Section 68093 was amended in 1970 to raise the fee for witnesses to
$0.20 per mile one way. 1970 Cal, Stats. ch. 1061, § 2,

189, Sections 714 and 717 provide that service be made by a sheriff,
constable, marshal, some person specially appointed by the court,
or a registered process server as a condition to bringing the
judgment debtor before the court.

190, [Omitted.]

191. See Sections 2019(b}{1), 2030(g)(1l}.

191a, Section 723,



Interrogatories to the Judgment Debtor

Existing law permits a judgment creditor to serve interrogatories
upon the judgment debtor if the debtor is represented by counsel.ZO?
The form of, answer to, and enforcement of the interrogatories is the
same as that provided for interrogatories in a civil action.208 The
proposed law would continue this procedure but would permit the use of
interrogatories whether or not the debtor is represented by counsel,
This will make the use of post-judgment interrogatories consistent with
interrogatories used in civil discovery.zosa The proposed law would
also make clear that, in order to prevent harassment, interrogatories
may not be served 1f, within the preceding 120 days, the judgment debtor
has responded to post-judgment interrogatories or an examination has
heen conducted.209 Under this provision, judgment creditors would be
able to use the order obtainable in an examination proceeding to apply
property that is described in the answer to the interrogatories toward
the satisfaction of the judgment., Service of interrogatories would not
have the effect of creating a lien on property of the judgment debtor,

as does service of an order of examination.210

207, Section 714.5.
208. See Sections 714.5, 2030.
208a, See Section 2030,

209, Section 714.5 provides that interrogatories may be used "cumulative
to" and "in conjunction with" examination proceedings under Sectiom
714 and also that the judgment debtor may not be required to res-
pond to interrogatories more frequently than once in any four-month
period or within any four-month pericd during which an examination
has been conducted pursuant to Section 714. The effect on the
right to examine the judgment debtor of using interrogatories is
not specified in Sectiom 714.5, nor is the relation between in-
terrogatories and an examination under Section 715 indicated.

210. See the discussion under "Examination Proceedings" supra.
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§ 680.165, Registered process server

680.165. "Registered process server' means a person registered
pursuant to Chapter 16 (commencing with Section 22350) of Division 8 of
the Business and Professions Code and the employees of such person.

Comment. Section 680.165 is drawn from subdivision (b) of former
Section 687 and makes clear that the term "registered process server”
includes employees of the registrant. See also Section 680.150 ("per-

son" includes an individual, a corporation, a partnership, or other
unincorporated association}.

31780
CHAPTER 6. MISCELLANEOUS CREDITORS' REMEDIES

Article 1. Written Interrogatories to Judgment Debtor

§ 708,010, Application of article

708.010., {a) Except as provided in this section and in subdivision
(b) of Section 708.020, the provisions of this article may be used at
any time the judgment is enforceable.

(b) Whenever enforcement of the judgment is stayed, all proceedings
under this article are stayed.

Comment. Subdivision (a) of Section 708.010 is consistent with
former Section 714.5 which provided that interrogatories may be served
"any time after execution . . . may properly be issued.”™ See also
Section 683.010 (period for enforcement of judgment).

Subdivision (b) makes clear that when a statute or court order
provides for a stay of the "enforcement of the judgment," the stay

applies to the use of written interrogatories under this article,
See, e.g., Section 681.040 (stay of enforcement without bond)}.

29196

§ 708.020. Written interrogatories to judgment debtor

708.020. (a) The judgment creditor may propound written inter-—
rogatories to the judgment debtor in the manner provided in Section 2030
requesting information designed to aid in enforcement of the judgment.
The judgment debtor shall answer the interrogatories in the manner and
within the time provided by Section 2030.

(b) The judgment creditor may not serve interrogatories pursuant to

this section and the judgment debtor is not required to respond to any



§ 708.110

interrogatories served within 120 days after the judgment debtor has
responded to interrogatories previously served pursuant to this section,
or within 120 days after the judgment debtor has been examined pursuant
to Article 2 {(commencing with Section 708,110).

{c) Interrogatories served pursuant to this section may be en-
forced, to the extent practicable, in the same manner as interrogatories

in a civil action.

Comment. Subdivision (a) of Section 708.020 is the same in sub-
stance as the first sentence of former Section 714.5, except that the
limitation of former Section 714.5 that interrogatories could be pro-
pounded only to a judgment debtor represented by coumsel is not con-
tinued., This change is consistent with Section 2030 (interrogatories in
civil actions generally). The provision that the interrogatories re-
quest information designed to aid in enforcement of the judgment is new,
and is consistent with Section 2016 (examination regarding matter rele-
vant to subject matter of the action). The provision of former Section
714.5 that written interrogatories to the judgment debtor are cumulative
and in addition teo the examination procedure is omitted as unnecessary.
Section 708.010 makes clear that written interrogatories may be used at
any time the judgment is enforceable if there has been no stay and the
judgment debtor has not responded to interrogatories within the preced-
ing 120 days.

Subdivision (b) is the same in substance as the last sentence of
former Section 714.5.

Subdivision (c) continues the substance of the third sentence of
former Section 714.5. Under subdivision (¢}, if the judgment debtor
falls to answer interrogatories without substantial justification,
sanctlons may include an award of attorney's fees. Section 2034{a). If
the court orders the judgment debtor to answer and the judgment debtor
refuses to do so, the refusal is punishable as a contempt. Section
2034{b); MacDonald v. Superior Court, 75 Cal. App.3d 692, 696, 141 Cal.
BRptr., 667,  (1977). The court is also authorized to make such pro-
tective orders for the benefit of the judgment debtor as justice may
require. Section 2030(g)(1).

31782

Article 2, Examination Proceedings

§ 708.110. Examination of judgment debtor

708.110. (a) The judgment creditor may apply to the proper court
for an order requiring the judgment debtor to appear before the court,
or before a referee appointed by the court, at a time and place speci-
fied in the order, to furnish information designed to aid in enforcement

of the judgment.



§ 708.110

(b) If the judgment creditor has not caused the judgment debtor to
be examined under this section during the preceding 120 days, the court
shall make the order upon ex parte application of the judgment creditor.

(c) If the judgment creditor has caused the judgment debtor to be
examined under this section during the preceding 120 days, the court
shall make the order if the judgment creditor by affidavit or otherwise
shows good cause for the order. The application shall be ex parte or
upon such notice as the court requires.

(d) The judgment creditor shall cause a copy of the order to be
personally served on the judgment debtor not less than three days prior
to the date set for the examination. Service of the order creates a
lien on the personal property of the judgment debtor.

{e) The order shall contain the following statement in boldface
type: "NOTICE T0 JUDGMENT DEBTOR. If you fail to appear at the time
and place specified in this order, you may be punished for contempt of
court and you may be required to pay the reasonable attorneys' fees

incurred by the judgment creditor in this examination proceeding."

Comment. Subdivision (a) of Sectiom 708.110 supersedes the first
sentences of former Sections 714 and 715. The former language requiring
the judgment debtor to answer concerning his property has been revised
to require the judgment debtor to furnish information designed to aid in
enforcement of the judgment. This might include, for example, informa-
tion concerning future employment prospects. The proper court for an
examination under this section is prescribed in Section 708.160. The
judgment debtor may not be ordered to appear when the judgment is no
longer enforceable. See Sectiomns 683.010, 683.020.

Under subdivision (b), the judgment creditor may obtain an order of
examination if the judgment creditor has not caused the judgment debtor
to be examined within the preceding 120 days. This is the case even
though the judgment debtor may have been required to respond to written
interrogatories under Section 708.020 within the 120-day period. The
provision in subdivision (b) that the order of examination is made upon
ex parte application codifies case law. See Lewis v. Neblett, 188 Cal.
App.2d 290, 297, 10 Cal. Rptr. 441, _ (1961).

The good cause requirement of subdivision {c) for examination more
frequently than every 120 days supersedes the requirement of former
Section 715 that the judgment debtor have property that the judgment
debtor "unjustly refuses" to apply toward the satisfaction of the judg-
ment.

The first sentence of subdivision (d) is based on what appears to
have been a local court rule in a number of jurisdictions. BSee E.
Jackson, California Debt Collection Practice § 18.10, at 424 (Cal, Cont.
Ed. Bar 1968). The second sentence of subdivision (d) codifies the rule
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§ 708.120

in Canfield v. Security-First Nat'l Bank, 13 Cal.2d 1, 28-30, 87 P.2d
830, 844 (1939), and Nordstrom v. Corona City Water Co., 155 Cal, 206,
212-13, 100 P. 242, 245 (1909). HNo duration is specified for the liem.
However, it may not be enforced beyond the time for enforcement of the
judgment under Sections 683.010 and 683.020. See also Sectioms 697.020
{relation back of liens), 697.030 (effect of liens).

Subdivision (e} continues the substance of the third paragraph of
former Section 714 and adds the requirement that the notice advise the
judgment debtor that failure to appear may result in attormeys' fees
being imposed. See Section 708.170.

31784

§ 708.120, Examination of third person

708.120. {a) Upon ex parte application and proof by the judgment
creditor by affidavit or otherwise to the satisfaction of the proper
court that a third person has possession or control of property in which
the judgment debtor has an interest or owes a debt to the judgment
debtor In an amount exceeding two bundred fifty dollars ($250), the
court shall make an order directing the third person to appear before
the court, or before a referee appointed by the court, at a time and
place specified in the order, to answer concerning the property or debt.
The affidavit in support of the judgment creditor's application may be
based on the affiant's information and belief.

{b) Not less than 10 days prior to the date set for the examina-
tion, a copy of the order shall be:

{1} Served personally on the third person.

(2) Served personally or by mail on the judgment debtor.

{(¢) 1f the property in the third person's possession or control in
which the judgment debtor has an interest or the debt owed by the third
person to the judgment debtor is described in the affidavit or applica-
tion for an order under subdivision (a}, service of the order on the
third person creates a lien on the judgment debtor's interest in the
property or on the debt for a period of one year from the date of the
order unless extended or sooner terminated by the court.

{(d) The judgment debtor may claim that all or any portion of the
property or debt is exempt from execution by application to the court on
noticed motion, filed and served not later than three days before the

date set for the examination. The judgment debtor shall execute an
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§ 708.120

affidavit in support of the application that includes all of the matters
set forth in subdivision {(b) of Section 703.520. When a claim of ex-
emption is made pursuant to this section, a notice of opposition to the
claim of exemption is not required. The court shall determine any claim
of exemption made pursuant to this section and the court's determination
is as conclusive as an exemption determinatien made pursuant to Chapter
4 (commencing with Section 703.000). Failure of the judgment debtor to
make a claim of exemption does not preclude the judgment debtor from
later claiming the exemption unless the property or debt is described in
the order and the judgment debtor receives notice of the examination
proceeding at least 10 days before the date set for the examination.

(e) An order made pursuant to subdivision (a) shall contain the
following statements in boldface type:

(1) "NOTICE TO PERSON SERVED. If you fail to appear you may be
subject to arrest and punishment for contempt of court and you may be
required to pay the reasonable attorneys' fees incurred by the judgment
creditor in this examination."

(2) “"NOTICE TO JUDGMENT DEBTOR. The person in whose favor the
judgment was entered in this action claims that the person to be exam-
ined pursuant to this order has possession or control of property which
is yours or owes you a debt and has described the property or debt as

follows:

If you claim that all or amy portion of the property or debt described
above is exempt from execution, you must file your claim in writing with
the court not later than three days before the date set for the examina-
tion and you must appear at the time and place set for this examination
to establish your claim of exemption or your claim will be waived."

{f) An order made pursuant to subdivision (a) is not effective
unless, at the time it is served on the third person, the person serving
the order tenders to the third person fees for the mileage necessary to
be traveled from the third person's residence to the place of examina-
tion. The fees shall be in the same amount generally provided for
witnesses when legally required to attend ciwvil proceedings in the court

where the examination proceeding is to be conducted.
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§ 708.120

Comment. Subdivision {(a) of Section 708.120 supersedes the first
sentence of the first paragraph of former Section 717. It provides for
the issuance of an order for the examination of the debtor of a judgment
debtor or a person holding property of the judgment debtor. The minimum
amount of indebtedness required before an examination order may issue
has been raised from $50 to $250 to compensate for the change in the
value of the dollar since this procedure was originally enacted in 1851.
See 1851 Cal. Stats. ch. 123, § 241, The requirement of the first
sentence of former Section 717 that a writ of execution be first issued
against the property of the judgment debtor is not continued. The third
person may not be ordered to appear when the judgment is no longer
enforceable. See Sections 683.010, 683.020, The provision for an
affidavit based on information and belief codifies the result in Tucker
v. Fontes, 70 Cal. App.2d 768, 771, 161 P.2d 697, 699 (1945). The
proper court for an examination under this section is prescribed in
Section 708.160,

Subdivision (b) is new. Prior law did not prescribe the time
within which the debtor of the judgment debtor was to be served and did
not provide for any notice to the judgment debtor. The requirement that
the judgment debtor be given notice changes the rule annocunced in High
v. Bank of Commerce, 95 Cal. 386, 388, 30 P. 556, _ (1892). See also
Section 684.040 {longer period of mailed notice if judgment debtor
outside California}.

Subdivision (c) is comparable to subdivision (e) of Section 708.110
and the second sentence of subdivision (a) of Section 708.205. If the
property or debt is described in the judgment creditor's application for
an order for examination of a third person and the court ultimately
orders the property or debt applied to the satisfaction of the judgment,
the lien under subdivision (¢) will merge with the lien under Section
708.205 and will continue to date from the service of the order on the
third person. See also Section 697.030 (effect of lien).

Subdivision {(d) is drawn from comparable provisions in the Attach-
ment Law. See Sections 482,100 and 484.070. It makes explicit a prin-
ciple that was implicit in a provision of former Section 719 for the
application of property "not exempt from execution” toward the satis-
faction of the judgment. This necessarily involves a determination of
the existence of exemptions prefatory to issulng an order applying the
property toward satisfaction of the judgment. See Section 703. 040(a)
(exemptions apply to all procedures for enforcement of money judgments).

The court may also determine in the examination proceedings that
the property sought to be reached may properly be applied to the satis-
faction of the judgment through an order in examination proceedings.
Ccf. Pacific Bank v. Robinson, 57 Cal. 520, 524 (1881) (supplementary
proceedlngs appropriate to reach patent rlghts)

For the extent of the duty of a third person to protect the exemp-
tion rights of the debtor, see Bowie v. Union Bank, 11 Cal. App.3d 807,
815-16, 90 Cal. Rptr. 103, (1970); Agnew v. Cronin, 148 Cal. App.2d
117, 126—29 306 P.2d 527, 533-34 (1957); Hing v. Lee, 37 Cal. App. 313,
316-18, 174 P. 356, 358- 59 (1918). If the judgment debtor fails to
claim the exemption at the hearing when required to de so under subdi-
vision (d), the exemption is waived, subject to the authority of the
court to relieve the judgment debtor from the failure pursuant to Sec-
tion 473. See Section 703.030 and Comment thereto {manner of claiming
exemptions).
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§ 708.130

Paragraph (1) of subdivision (e} continues the substance of the
third paragraph of former Section 717 and adds the requirement that the
notice advise the third person that fallure to appear may result in
attorneys' fees being imposed. See Section 708.170. Paragraph (2) is
new and is necessitated by the requiremen